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This article introduces readers to the
concept of privacy in two discourses —
a western liberal discourse and a Thai
scholarly discourse. It is divided into
two sections accordingly. The first part
of the article discusses the philosophi-
cal and historical roots of the privacy
concept, its importance in various di-
mensions, and an evolving debate
whether privacy is a universal moral
value. The second part is a review of
related literature on privacy in Thailand.

Philosophical and Historical
Roots of “Privacy”

The dominant discourse on privacy is
situated within the framework of west-
ern cultural traditions. The many con-
ceptual presuppositions associated with
privacy today reflect deep-rooted and
evolutionary products of a social devel-
opment, in particular, western liberal
traditions. In wrestling with the highly
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volatile, vague and controversial con-
cept of privacy, many writers from di-
verse backgrounds have attempted to de-
fine it with some verbal precision.
Table 1 provides a listing of some of the
more prominent definitions and con-
cerns encompassing “privacy” as given
by many authors over the years. This
listing is intended mainly to give some
insights into the way privacy has been
conceived by western thinkers. It bears
no intent to supply an all-embracing
definition or an exhaustive set of defi-
nitions for the concept.
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Table 1

List of some of the important definitions for “privacy”

Writers/

Year of Publication
Samuel Warren and Louis
Brandeis / 1890

Alan Westin / 1967

Definition(s) of “privacy” given

the right of an individual to be let alone.

the claim of individuals, groups, or institutions to
determine for themselves when, how, and to what
extent information about them is communicated to
others

that aspect of socal order by which persons control
access to information about themselves

Charles Fried / 1968

Arthur Miller / 1971 the ability (of individuals) to control the

circulation of information relating to them

Judith Jarvis Thomson/
1975

a right that was derived from clusters of other
(individual) rights, especially “rights over our
own persons” and “rights over our own property”

Ferdinand D. Schoeman/
1985

1) claim, entitlement, or right of individual to
determine what information about himself (or
hersell) may be communicated to others;

2) measure of individual control over information
about himself/ herself, intimacies of personal
identity, or who has sensory access to him/her; and
3) a state or condition of limited access to a person

Source: Samuel D. Warren and Louis D.
Brandeis, “The Rights to Privacy,”
Harvard Law Review 4 (December
1890): 195; Alan Westin, Privacy and

Dossiers (Ann Arbor: University of
Michigan Press, 1971), 211-16; Judith
Darvis Thomson, “The Right to Pri-
vacy,” Philosophy and Public Affairs

Freedom (New York: Atheneum, 1967),
7; Charles Fried, “Privacy,” Yale Law
Journal 77,no.3 (January, 1968): 475-
93, Arthur R. Miller, The Assault on
Privacy: Computers, Data Banks and
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4, no. 4(Summer 1975): 303; and
Ferdinand David Schoeman, ed. Philo-
sophical Dimensions of Privacy: An An-
thology (Cambridge: Cambridge Uni-
versity Press, 1984), 2-3.
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With the exception of the definitions
given by Warren and Brandeis, and
Judith Jarvis Thomson, all the other defi-
nitions of “privacy” listed above exhibit
a concern with information privacy that
has emerged as a major area of privacy
debate in industrialized western coun-
tries since the 1960s. The Warren and
Brandeis’ classic definition was more
oriented towards physical privacy, one
that, they feel, was increasingly eroded
by the operation of the news media.
Meanwhile, Thomson’s definition fea-
tured an effort to undermine the view
that privacy is a separate category of
right, in and of itself. This exception
aside, all the above definitions are rooted
in classical liberal doctrine with its em-
phasis on an individual’s possession of
certain natural rights. In this western
legacy of privacy, the natural rights in
question are framed in terms of private
rights of individuals against intrusive or
unjust acts by others particularly public
authorities.

While several contemporary writers on
privacy have drawn upon the philosophi-
cal insights of classical advocates of lib-
eralism and liberal democracy such as
John Locke and John Stuart Mill!' the
historical precedents which have shaped
the individualistic theory and practice
of privacy date back to even earlier so-
cial and cultural trends in western soci-
ety. In his seminal anthropological study
on privacy, Barrington Moore notes that
all civilized societies, even as early as
classical Athens and ancient Hebrew, are
likely to display some form of aware-
ness of the conflict between private and
public interests. While fourth-century
Athens is cited as an exemplary case of
strong awareness of this public-private
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conflict, Roman society is viewed as the
opposite model of such legacy. The
Athenian tradition, with its emphasis on
libertarian and egalitarian ideals, also
provides a favorable background for the
development of private rights against the
arbitrary abuse of authority by the state.
Without such a democratic line of de-
velopment, Moore argues, private rights
could not survive because:

only where the people
have power are they in
a position to erect ef-
fective barriers against
the misuse of power,
the capricious intrusion
into what they conceive
as their own affairs.2

The Athenian legacy lived on through
the Middle Ages and evolved further
with the development of the notion of
the peoples’ right of resistance to an
unjust king? and the practice of immu-
nity in feudalism* in the areas outside
of Roman influence. Although this di-
visive tendency separating the public
and private realms subsided during the
period of royal absolutism in Europe,
which reached its height in the seven-
teenth century, it became visible again
during the subsequent periods of the En-
lightenment, the industrial revolution
and the birth of liberal capitalism in the
eighteenth and nineteenth century.

The Enlightenment, which featured a
gradual spread and popularization of
philosophies stressing the preeminence
of reason and the individual, bolstered
further ideas associated with private
rights. Prominent philosophers in this
period, namely Immanuel Kant and John
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Locke, have fostered the notion of a so-
cial contract between the individual and
the state, with the latter having inherent
limits in its power over the former.s
This liberal concept of state-individual
(public-private) relations, it is worth em-
phasizing, antedates the introduction of
democratic principles and institutions,
which did not amount to anything be-
fore the nineteenth century.® As many
writers on privacy argue, this liberal
political philosophy has contributed
much to the creation of a body of laws
that explicitly recognize the individual’s
right to privacy.

The emergence of the bourgeoisie and
free wage labor, which replaced feudal-
ism and traditional craftmanship guilds,
gave rise to economic individualism
under which private property came to
mean “‘the right to do as one wanted with
one’s own.”” Unlike in feudal society
where private property has a more or less
land-proprietary character, the case in
bourgeois society is the opposite since
it has become entirely dominated by
capital. Under capitalism, the main
forms of private property are factories,
offices, machinery and most important
of all, money. As a medium of circula-
tion of capital, money permits the ac-
quisition or disposal of goods between
persons who are widely separated in
space and time. This contributes to a
greater degree of individualism and pri-
vacy of trading parties who could be
totally anonymous if they wish.

With the continued expansion of com-
merce and industry, this individualist
trend became widespread in society at
large, while fundamental social changes
associated with urbanization and indus-
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trialization propelled the evolution of in-
dividual privacy further. This process
of modernization which took place in
the West in the late eighteenth century
contains mixed implications for indi-
vidual privacy. On the one hand, the
changing social structural trends in-
creased both the physical and psycho-
logical opportunities for privacy as evi-
denced in such phenomena as the
nuclear family living in individual
households, the anonymity of urban life,
mobility in work and residence, and the
weakening of religious authority over
individuals. On the other hand, modern
socieites also create large bureaucratic
organizations with their insatiable ap-
petite for information on people, new
and more pervasive surveillance tech-
nologies, and most importantly, the
modern state with its technological and
military capacity to create the utmost
forms of social control.#

From the nineteenth century onwards,
the consolidation of liberal democracy,
as a political system and ideology,
gradually became a viable force in shap-
ing the importance of privacy in many
modern western societies. When the
first philosophical and legal writing
about “privacy” appeared in the US in
1890, the authors’ understanding of pri-
vacy was notably founded upon a strong
liberal premise, with its emphasis on
individualism and liberty. In this ar-
ticle, Samuel Warren and Louis
Brandeis see privacy as an individual’s
means of withdrawal from society so
that they can be “let alone.” After a
long interval of three-quarters of a cen-
tury, privacy, provoked by technologi-
cal changes and the growing demand of
formal organizations for information on
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people, became again a major topic of
philosophical interest in the 1960s.
Writings that emerged during this pe-
riod were also dominated by the liberal
view of privacy. Although there are sev-
eral works that tried to broaden the rel-
evance of the concept of privacy from
an individual basis to a larger social con-
cern, they failed to develop this aspect
as fully as they had the importance of
privacy to the individual. Among these,
Edward Bloustein argues that privacy
can be seen as a social value and a com-
munity concern, but he still bases his
acknowledgement of this social impor-
tance of privacy on the “preservation of
the individual’s dignity.”* Meanwhile,
Carl Friedrich, evidently inspired by
democratic ideas, expresses concern
about the political implications of pri-
vacy, which he conceptualizes as “the
boundary between public and private.”
According to Friedrich, while privacy
has a distinctive function in maintain-
ing a particular political order — de-
mocracy, this functionality operates
through individuals by ensuring them
basic dignity “which is so crucial a con-
stituent element of a democratic belief
system.”!" Friedrich is not alone in rec-
ognizing the importance of privacy to a
democratic system and in arguing that
the destruction of a private sphere is tan-
tamount to totalitarianism. Alan Westin
articulately contrasts the functioning of
privacy and its converse, surveillance,
in democratic and totalitarian systems:
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Just as a social balance
favoring disclosure and
surveillance over pri-
vacy is a functional ne-
cessity for totalitarian
systems, so a balance
that ensures strong cita-
dels of individual and
group privacy and lim-
its both disclosure and
surveillance is a pre-
requisite for liberal
democratic societies.
The democratic society
relies on publicity as a
control over govern-
ment, and on privacy as
a shield for group and
individual life.!

In all, it is quite clear that the philosophi-
cal arguments about privacy up until the
1970s tend to bolster liberal democracy
as they are, implicitly or explicitly, as-
sociated with the concepts of individual
rights, limited government, the rule of
law, and a separation between the realm
of state and civil society. In this light,
the importance of privacy can be seen
in different dimensions which are not
necessarily mutually exclusive of each
other. After all, individuals are a part
of a society and obtain the concept of
self from society and through social in-
teraction. Insofar as western liberal
democratic societies are concerned, pri-
vacy is important because it enables the
development of a certain type of indi-
vidual who forms the basis of a liberal
democratic society.
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A universalist claim to privacy ?

With the prominent exception of
Barrington Moore’s work, earlier writ-
ings on privacy seem to base the claim
that privacy is an important value on
empirical and philosophical evidence
that 1s mainly limited to the West. Al-
though Alan Westin may have tried to
escape this Western bias by alluding to
animal instincts as the origin of human
claims to privacy, he was referring more
to privacy in a physiological sense rather
than privacy in the political sense of
rights protecting individuals against in-
trusive or unjust acts by others, particu-
larly public authorities. Physiological
privacy covers human needs or desires
to be secluded from others in such physi-
ological activities as excretion, secre-
tion, and copulation, to name but a few. 2

Evidently, there is an important distinc-
tion to be drawn between “privacy” in
these two senses, and it is doubtful if a
connection can always be established
between them. Although Westin rec-
ognizes the difficulties in making cross-
cultural comparisons regarding norms of
privacy in different societies, he still
insists that privacy (see Westin’s defi-
nition of privacy in Table 1) appears to
be a cultural value in all known human
societies although the form it takes, or
the name it is known by, may vary enor-
mously. In arriving at this conclusion,
Westin, who relies heavily on second-
ary evidence compiled from cultural
anthropological research in many
“primitive” societies, has in effect
conflated two aspects of privacy —
physiological and political — into one.
Meanwhile, he also elevates privacy and
the private realms of behavior to a uni-
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versal and indispensable role in the func-
tioning of all human societies. In the
same vein, another anthropologist, Rob-
ert Murphy, argues that privacy, as a
means of social distance, is operative in
and significant to all societies and not
only western individualistic societies.!3

By contrast, Moore is vehement about
distinguishing the two aspects of privacy
in his conception of privacy. He argues
that while it may be safe to presume that
the desire for physiological privacy is a
panhuman trait,’”* such is not the case
for privacy in the political sense. The
latter, he argues, is more culturally rela-
tive and specific since it depends more
on a process of socialization and accul-
turation. In very simple societies —
defined as societies without chiefs or
any political organization, Moore argues
that privacy in the sense of rights pro-
tecting the individuals is completely
missing although awareness of and de-
sire for physiological privacy may be
present. This is because there is no or-
ganized public authority against which
it would be necessary to create such
rights. However, there may exist rights
against other individuals, which may
take the form of tacitly accepted social
circuit breakers or rules governing the
etiquette of access to other persons.

In any case, Moore appears to be more
interested in private rights against pub-
lic authority rather than private rights
against other individuals. While he has
never made the linkage between the lib-
eral roots of privacy and the conception
of privacy explicit, Moore, as earlier
mentioned, is vocal about associating
the political aspect of privacy with de-
mocracy. Without democratic devel-
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opment, Moore is skeptical whether pri-
vacy and privacy rights can manage to
grow at all. Powerful rulers, he argues,
are bound to avoid granting rights
against the misuse of their authority be-
cause such rights are both a limitation
on, and a threat to, their dominance.
Even in societies where there is a rec-
ognition of the distinction between pub-
lic and private realms of behavior, this
awareness does not necessarily translate
into the protection of individuals against
the abuses of public authority. Citing
the case in ancient Chinese society,
Moore points out how early Chinese
thinkers were very much aware of the
public-private distinction and yet the au-
thoritarian rule of the ancient Chinese
society provided practically no formal
basis for protection of ordinary individu-
als against the intrusive abuses of pub-
lic authority.’s Similar to the Chinese,
ancient Indian or Japanese political tra-
ditions also lacked the formal protective
shield that resembles the right of resis-
tance in the West. This tradition of
rights against authority, argues Moore,
has developed much further in, and is
possibly unique to, the West.

While Moore’s insight may shed some
light on the cultural dispensability of
privacy in some societies, his study is
generally limited to social and cultural
trends in societies remote in time and
space from the modern West, where pri-
vacy initially emerged as a basic right
or legal entitlement. Several contem-
porary Western writers indeed consider
privacy a modern value, which has been
expanding along with many other basic
rights and social values since modernity
began to evolve in Western Europe in
the eighteenth century.’® Some of these
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writers tend to highlight another aspect
of privacy — that of morality — which
Moore fails to discuss.  In so doing,
they have also accorded privacy the sta-
tus of a universal norm.

Writings that emphasize the centrality
of privacy to morality generally follow
three related strategies. One is to
demonstate that respect for privacy is a
key component in the more general re-
gard for human dignity. The appeal here
1s to such conditions as moral integrity,
individuality, consciousness of oneself
as a being with moral character and
worth. Control of one’s private sphere
is, seen in this light, as essential to a
person’s “dignity as a human being.”
Violating privacy is thus regarded as
immoral.'” Another strategy is to illus-
trate that respect for privacy as integral
to one’s understanding of oneself as a
social being with varying kinds of rela-
tionships, each in its way important to a
meaningful life.'* The third strategy is
to stress how respect for privacy is con-
ducive to democracy, which is defined
not only as a kind of polity or society
but also as a set of moral ends. In other
words, these approaches attempt to dem-
onstrate a connection betwen respect for
privacy and certain individual, social,
and political ideals.

In many ways, the above ideals reflect a
normative orientation that is clearly lib-
eral. The fundamental premise of this
moral bearing is that individuals qua in-
dividuals have moral rights that serve
as constraints on government and oth-
ers — constraints that are under the
control of the right holder. Since these
rights are predicated upon an assump-
tion that every human being is endowed
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with powers of reason, they are seen by
liberal advocates as universal rights or
norms which are applicable to all people
in all places at all times. At one extreme,
the preservation of privacy can be seen
as a universal value or right in itself.
More frequently, however, it is seen as
a value to be balanced with others or
occasionally as a means to realize other
related values and norms which are re-
garded as universal human properties. "

It is clear, from the discussion above,
that what liberals see as universal norms
grounded in the universal character of
humanity are in fact particular norms
embedded in shared understanding of a
specific culture and tradition, that of lib-
eral western civilization.2? In essence,
the liberal defenders of privacy, with
their universalist claims and individu-
alist pressupositions, have succumbed
to the same flaws that their rights-ori-
ented liberal peers have come under
criticism for. First, they committed an
epistemological error by articulating a
universalist claim to a certain rights-
based concept of morals while
pressupposing a substantive — histori-
cally and cuturally specific — concept
of the good. Here, universality is ironi-
cally reasoned with an Occidental un-
derstanding of the world and the belief
in the moral superiority of the West.

Secondly, in their conception of privacy,
the liberal champions tend to emphasize
the notion of liberty and freedom pri-
marily from the standpoint of individual
rights and with little regard for social or
community-based concerns. The lib-
eral ideals of moral autonomy and indi-
vidual self-development are fundamen-
tally based on an atomistic and abstract
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concept of the self as the subject of
rights. Even when merged with demo-
cratic principles and practices, these ide-
als could amount to only one version of
liberal democracy, in both a normative
and empirical sense, that is, the liberal-
pluralistic type.  With this predomi-
nantly liberal grounding, privacy can be
“a pre-condition, not of democracy per
se, but of a particular type of democ-
racy — one that is individualistic, pos-
sessive, and non-communitarian, rather
than participatory and communita-
rian.”2 Closely linked to these two types
of democracies are two types of indi-
vidualism as outlined by C.B.
Macpherson — possessive individual-
ism and emancipatory individualism.
The former views an individual human
being as essentially a consumer of utili-
ties, with unlimited right of property
holding and with very limited social re-
sponsibility to society. The latter, on the
contrary, sees a human being as a doer
and an exerter who is capable of devel-
oping most fully his uniquely human
capacity and of contributing to a devel-
opment of a free and equal society.?

In studying privacy in a non-western
setting, it makes sense, given the theo-
retical analysis above, to focus more on
an instrumental dimension of privacy
rather than an aesthetic dimension.
Ontologically, privacy can be broadly
understood in two dimensions — aes-
thetic and strategic.?* In the aesthetic
dimension, privacy is generally con-
ceived as an end in itself since it em-
bodies a certain humanistic value or set
of values which are subsumed under the
same philosophical rubric such as hu-
man dignity, individual freedom and
self-identity.  In the strategic dimen-
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sion, privacy is seen as a means to ad-
vance to other ends in the form of rights
or interests that do not necessarily re-
flect the liberal individualistic ideals.
Such ends would include social partici-
pation, political autonomy, and bureau-
cratic and democratic accountability,
among others.?*  According to Colin J.
Bennett who focuses more on the data
protection (or information privacy) is-
sue, the problem can be analyzed at three
levels — humanistic, political and in-
strumental. The humanistic and instru-
mental levels correspond directly to
Rule’s two notions of privacy above.
The political aspect, however, empha-
sizes the political implications of
government’s control over the collec-
tion, use and dissemination of personal
information and argues for citizens plac-
ing limits on the power of the state to
ensure democratic accountability.
Democratic accountability is a particu-
larly interesting dimension in a cross-
cultural analysis for while it may be
somewhat taken for granted in some
advanced democratic societies, it is an
idealistic end for many societies strug-
gling to advance their democratic devel-
opment. Privacy or data protection can
therefore serve as an intermediate to
acquire this political end.

To pursue an analysis of privacy in a
culture where privacy is not a substan-
tive social value, I feel that the latter two
dimensions of privacy — political and
instrumental — be emphasized.
Through this instrumental approach, one
can avoid being confined to the value-
laden and western-centric liberal con-
cept of privacy and possibly expand it
to a broader social significance. After
all, what is at stake in the privacy issue
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is not only an individual right in limit-
ing intrusion by others and in control-
ling circulation of personal information
about oneself. Equally, if not more,
important, is the notion that privacy
serves as a restraint on how organiza-
tions use their power vis-a-vis individu-
als and other social groups.

A Thai conception of “privacy’’:
a Thai historical and philoso-
phical overview

This part traces the evolution of privacy
in Thai society. Since privacy is not an
important cultural value in Thailand as
1s the case in the West, relevant research
or anecdotal evidence are scarce and
there has been no established framework
to study the issue in the Thai context.
What this chapter does is to explore ex-
isting literature, particularly in the an-
thropological, pelitical and sociological
disciplines, that pertain to privacy in an
effort to construct a broad framework
to understand the status of privacy, or
lack of it, in Thailand.

Anthropological evidence of pri-
vacy in thai society

The Thai language does not have a word
for privacy but refers to it by descrip-
tively translating from English as khiwam
pen suan tua or khwam pen yu suan tua,
meaning “the state of being private.”
According to a prominent Thai anthro-
pologist, the Thai public-private divide
1s inherently distinct from that of the
West.2 Citing the example of an inte-
rior design of traditional Thai houses in
the Northeast, this anthropologist points
out how the room which is considered
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most private — the “spirit room” — can
be shared by all members of the family.
This “spirit room,” he explains, is usu-
ally located in the center on the least
accessible corner (from outsiders) in the
house and is considered a sacred space
that needs to be protected from outside
intervention. Meanwhile, this room is
also designated as a space where all fam-
ily members perform religioius rituals
and functions together, since it is where
the ancestral shrine and the ashes of the
ancestors are kept. What this signifies,
he says, is that the traditional Thai con-
ception of privacy is fundamentally col-
lectivistic. It is the kind of privacy that
is shared by intimate members of the
same household. By this token, indi-
vidualistic privacy is said to have no
place in traditional Thai culture.

Similar to the interpretation above, a
recent anthropological study at a local
university found privacy implications in
the evolution of house forms and habi-
tation patterns of a group of Thai peas-
ants in the Central Region over the past
one hundred years. When these peas-
ants were first settled in this region, their
habitation units featured large common
space, which was used for several pur-
poses — social rituals, work space, and
playground — and relatively small liv-
ing space — kitchen and sleeping areas.
It should be noted that most of these tra-
ditional houses do not have separate
bedrooms, as the family usually sleep
together in one big central room. Most
of the common space, which was re-
garded as social space, was located out-
doors so that neighbors could join in the
activities. But as the capitalist economy
grew and took over the peasant commu-
nity, traditional farming was no longer

98

adequate to cope with the modern way
of life. Many farmers became migrant
labor to the city and new farming tech-
nologies were adopted by those who still
do farming to increase production. With
more time freed up and with the pen-
etration of television, many farmers find
themselves spending more time indoors.
This directly affects the house form.
Most evident is the way that the private
space has been increasing at the expense
of the common space. Separate rooms
with doors are now common in peasants’
houses and so are rooms with new func-
tions. For instance, the emergence of
TV/living room has become a norm for
architectural patterns across the peasant
community in the Central Plains.

What this means is that privacy in the
physiological sense may be increasing
in this peasant community. But this may
have no bearing whatsoever on “pri-
vacy” in the sense of private rights
against the intrusion of others, particu-
larly those with authority.

Buddhism and human rights

In studying the conception of “right” in
Thai society, many scholars, foreign as
well as Thai, usually turn to the one most
potent philosophical force that has
shaped Thai culture for centuries —
Buddhism. One of the central concepts
in Buddhism that has greatly influenced
the Thai world view is that of “karma.”
Under the law of “karma,” a person’s
status or duty in the present life is dic-
tated by the deeds done in his or her past
life.  As a result, social inequality is
traditionally looked upon as part of one’s
destiny, and as something that is not
necessarily problematic. A mainstream
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and somewhat reductionist interpreta-
tion of this Buddhist outlook gives rise
to a widespread impression that most
Thais, who are Buddhists, do not believe
in natural rights or freedom that make
all human beings equal. Such predis-
position thus leads Thais to apathy and
disinterest in struggling for human rights
in the fashion understood in the West,
Similarly, another influential Buddhist
concept of the “middle path”, which em-
phasizes moderation and implies con-
flict avoidance, has also been interpreted
as a hindrance to the development of
human rights in Thai society.2

While it is true that Buddhist philoso-
phy may not be very conducive to the
development of human rights and val-
ues that are esteemed in the West, one
should not stretch it so far as to fall into
a religious determinism trap. After all,
religions, whether it be the philosophi-
cal ideas or the institutional establish-
ments, are frequently exploited by hu-
man actors as a means to achieve cer-
tain social ends, with varying results.
Such is the case with the law of “karma”
which has been narrowly interpreted to
Justify strict class divisions in traditional
societies so that the domination of the
ruling classes could be sustained. Apart
from its discouraging message of pre-
destination, there is also an inspirational
dimension to the law of “karma,” ac-
cording to another more recent interpre-
tation. Since this law is seen in the Bud-
dhist view of the world as propelling the
existence of beings through cycles of
death and rebirth, it is also said to pro-
vide a condition for each human indi-
vidual to attain emancipation through
good deeds and enlightened understand-
ing about life during one’s lifetime. In
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other words, freedom is not something
that human beings are born with in Bud-
dhism. It does not come naturally but
can be acquired through such means as
self-control, meditation, and knowledge
derived from the study and observation
of “dharma” — the teaching of Bud-
dha.?7

With the emphasis on individual capac-
ity to seek and attain emancipation,
Buddhism is said to bear some resem-
blances to liberalism.2¢ However, the
two philosophical traditions diverge in
their goals and conception of human
emancipation in accordance with the
different social contexts in which they
evolved. While liberalism emphasizes
the creation of individuals who struggle
to achieve rights and freedom in secu-
lar and material terms, Buddhism
preaches about the transience of mate-
rials and being, and encourages indi-
viduals to discard material belongings
and worldly comfort in order to achieve
spiritual freedom as embodied in the
ultimate condition of “nirvana.”

Insofar as the right to privacy is con-
cerned, it is clearly incongruent with the
fundamental principles of Buddhism.
As earlier argued, the concept of privacy
is rooted in liberalism with its emphasis
on individualism, natural rights, human
dignity, and so forth. By contrast, Bud-
dhist thinking sees the obsession with
one’s individual self and one’s posses-
sion, material or not, as the root source
of suffering. Emancipation, as men-
tioned above, means disillusionment
with and relinquishing of selfdom and
worldly desires. Therefore, individual-
ity can be seen as both the beginning
and the end to human emancipation in



MANUSYA: Journal of Humanities 4.2, 2001

Buddhism. It must be remembered,
however, that the above interpretations
are filtered mainly from dogmatic Bud-
dhist teaching which may not necessar-
ily reflect the behavior of relatively
secularized Buddhists in contemporary
Thai society.

In a final analysis, it is clear that Bud-
dhist philosophy operates on a different
level from that of liberalism, upon which
the theory of privacy is originally
founded.  Aside from its modest con-
tribution to promoting rights-oriented
political culture, Buddhism also pays
little attention to physical freedom,
which is a crucial basis for privacy.

“Rights” in the history of Thai
political development

While anthropologists and sociologists
may linger over Buddhism as the frame-
work for understanding the conception
of “rights,” or lack of it, in Thai society,
political scientists tend to feel that this
is better grasped within the structure of
power relations in a given period.
Within the political realm, the concept
of “rights” has clearly undergone sig-
nificant changes throughout the exten-
sive history of Thai political develop-
ment. During Ayutthaya, “rights” was
theoretically seen as a privilege and an
exclusive entitlement for the king. As
divine ruler and proprictor of all rights,
the king is in the position to bestow any
type of privilege, as he deems fit, to his
immediate subordinates — the nobles
— who will in turn pass on some of the
allocated privileges to those in the lower
layers of the social hierarchy. In re-
turn, all people — nobles as well as
phrai — have obligations to serve the
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king in their variable capacity — con-
trolling of phrai, soldiering, perform-
ing corvee labor, and so forth. These ob-
ligations are generally known in Thai
as tham ratchakarn which generally
means “doing the work in the service of
the king.” This structure of social rela-
tions between the king and the rest of
society is well illustrated in the sakdina
system.

According to conservative Thai histori-
ans,? rights and duties that are borne
out of the sakdina system are the prod-
uct of harmonious reciprocity between
the so-called patrons and clients. In this
patronage relationship, people in the
lower social groups voluntarily surren-
der their services for those in the higher
social strata out of respect and loyalty,
while the more privileged provide them
with protection and security. In addition,
despite the differences in their social
status and duties, all patrons and clients
are said to be equal “before the law”.
This is explained in the following.

Everyone in Ayutthaya
society, whether he be
a prince, an aristocrat,
or a phrai, is consid-
ered equal as servant of
the king.  Under the
absolute power of the
king, all persons in
Ayutthaya society are
guaranteed to be uni-
formly protected and
are hence equal before
the law. The close-knit
relationship and inter-
dependence between
classes also made it
impossible for people



Privacy: A Philosophical Sketch and a Search for a Thai Perception

in each class to be com-
pletely isolated from
each other.

According to this view, since equality
could be guaranteed and social relations
took place in harmony, free of class con-
flict or contradictions, there was thus no
need for people to struggle for rights or
freedom in a formal sense.3t  This vis-
ibly positive outlook on Ayutthaya so-
ciety stems partly from the tendency
among some scholars to romanticize the
ideas associated with the paternal sys-
tem of government which Ayutthaya
incorporated from Sukhothai (the prior
Sitamese kingdom) into its autocratic
regime. Under such a paternal govern-
ing system, the relationship between the
state and society of people is sustained
by interdependence and compromise,
resembling the relationship within a
family. In this light, an important col-
laborative study by Thai scholars from
interdisciplinary backgrounds — his-
tory, anthropology and political science
— concludes that “compromise” is an
important framework in understanding
the Thai conception of rights especially
in the pre-modern period.®> Many of
these scholars also attribute to Bud-
dhism as the source of the Siamese’s
compromising predisposition, and to the
deep-seated patronage system as its per-
petuating agent.

This group of scholars also invariably
argue that such predilection has enabled
thé ancient Siamese state to constantly
expand its power at the expense of soci-
ety without provoking significant rebel-
lious outbreaks. On this basis, the
sakdina system has thrived for several
centuries, in effect confining the scope
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of social relations within a limited ver-
tical axis of manpower control. Since
the majority of the people — the phrai
— were heavily bound by obligations
to the mun nai and to the king, it was
impossible for them to evolve into free
men who would realize that the extent
of their “rights” could extend beyond
what is “mercifully” bestowed by the
more privileged class.

Even after the abolition of corvee and
slavery during the Chakkri Reformation
in the early twentieth century, nothing
has changed much in terms of the ideas
about rights in Siamese society. The
so-called “transformation of phrai into
citizens” by Chulalongkorn was at best
a strategic move to centralize and stabi-
lize royal power rather than an effort to
create a free society of liberal-minded
individuals. As a result of the govern-
ment reform, the scattered locales of
power of the mun nai were unified un-
der the new and royally-dominated bu-
reaucracy. Most of the former phrai
became tenant farmers in the rural area
and would continue to be subordinate
clients to the patronizing bureaucrats in
the subsequent decades. In this chang-
ing context which was also clouted by
fears of colonialism, “rights” began to
incorporate new rhetorical dimensions.
While the old meaning of “privilege
bestowed by the more powerful (phut yai
) to the less powerful (phu noi )" still
remained in tact, the conception of
“rights” in this period also covered con-
siderations for national survival with an
emphasis on collective interests of the
nation.

According to a poem composed by
Chulalongkorn’s half brother, Prince



MANUSYA: Journal of Humanities 4.2, 2001

Naradhip, who was also a cabinet mem-
ber and a poet, about “natural rights and
freedom of Siamese citizens” in 1928,
four basic types of rights were outlined:
1) the right to live without threat from
others; 2) the right to earn a living; 3)
the right to learn and educate oneself;
and 4) the right to help maintain liberty
and sovereignty of the nation. The last
type of right clearly reflects the influ-
ence of the relatively new and modern
concept of “nation” on the notion of
“rights” as it implies a collective rather
than an individual basis like in the
West.?? It also shows how “rights”
might have been confused with “duties.”
Under royal absolutism, the borderline
between the two concepts was vague.
Although the new peasantry might have
been freed from the old bonds of labor
indenture, they now entered into a new
type of autocratic relationship with the
institutions of the absolutist state and
were inculcated with a new authoritar-
ian national ideology. Thisideology is
defined by three major institutions —
nation, religion (Buddhism), and king
— which are fused together under the
idea of Thai-ness. Citizenship in the
modernizing Thai (Siamese) nation thus
demanded absolute loyalty and obedi-
ence to the two key institutions of reli-
gion and monarchy. The preoccupation
with the above ideology of the absolut-
ist state left little room for the develop-
ment of individual rights in the realms
that are nurtured in the West — civil,
political and economic. In addition,
without proper institutional locales
where the above categories of rights
could be defended and advanced, it was
too far-fetched for citizenship rights as
understood in the West to emerge in
Siam at that point in time.
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Nevertheless, after the 1932 coup which
toppled the absolute monarchy with a
democratic government and opened
Siam to an era of modern politics, the
understanding about citizens’ rights in
Thai society remained as primitive as
before. The best expose about the
conception of “rights” in the post-coup
period possibly lies in the constitution
and several of its subsequent amend-
ments. In the very first constitution
which was enacted in the period imme-
diately following the coup, only a few
articles addressed matters regarding
people’s rights and freedom. This was
stated under the section on “rights and
duties (used interchangeably with free-
dom) of Thai people” which addressed
such topics as freedom of religious wor-
ship, freedom in life and property, free-
dom of speech, freedom of association,
and duties towards national law and na-
tional security. Notably, there was no
stipulation on “rights” per se until the
first amendment in 1947 when the right
to a fair trial was added to the above
section.

A noticeable change manifested in the
1949 version of the amendment when a
number of new articles on rights were
introduced. According to legal analysts,
these changes were a direct influence
from the Universal Declaration of Hu-
man Rights which was adopted by the
United Nations (U.N.) General Assem-
bly in the previous year. The Siamese
government had by that time become a
member of the U.N. and, although the
declaration was not legally binding, the
leaders at the time were compelled to
support its adoption in the Thai consti-
tution.  Apart from incorporating 20
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new articles on rights and freedom, fre-
quently by directly translating from the
declaration, the Siamese government
also published the new articles in the
royal gazette and repeatedly dissemi-
nated details about them through the
radio broadcast of the Public Relations
Department.®

Be that as it may, the adoption of new
articles which set forth a diverse cata-
log of rights in the 1949 constitution
turned out to be a mere political fulcrum
in an effort to impress the local popu-
lace and international observers. As
time passed, this amended version of the
constitution even drew accusations of
hypocrisy. As one critic contends, some
of the provisions on rights and freedom
specified in this amendment only cre-
ated an illusion of constitutional protec-
tion and guarantee, while they were in
fact filled with loopholes.® In such pro-
visions, the constitution will allow for
laws, both provisional and organic, to
be subsequently enacted which would
curb the specified rights, and the exer-
cise thereof, to any extent possible.
Therefore, the degree of legal protec-
tion for citizen’s right or freedom actu-
ally depends on the content of future
laws and the actual enforcement of con-
stitutional protection.’ In many ways,
the 1949 constitution set the course for
an interesting paradox in Thai political
history. Following this constitutional
amendment, Thai politics moved into a
more authoritative regime than ever
before. The irony is best illustrated by
the prolonged rule under oppressive
military dictatorship in which even pre-
sumably basic human rights were
quashed.
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To date, the stipulations on rights and
freedom in all the Thai constitutions
prior to the latest one in 1997 reflect a
political orientation which is clearly
authoritarian. Instead of focusing on
the certification of people’s rights and
freedom, these constitutional provisions
are usually more concerned with the
exercise of authority by government of-
ficials on matters regarding those rights
and freedom. Oftentimes, the provisions
will, as mentioned above, open way for
organic laws to enable government of-
ficials to limit the people’s claim. In
this light, some legal analysts have ar-
gued that the rights and freedom which
are stipulated in the Thai constitution
are in fact negative rights and freedom.
This is because they are by no means
natural rights, nor do the people have
legitimate ground to defend those rights
and freedom without political interfer-
ence from the state.?

It merits emphasis that the past versions
of the Thai constitution have often come
under criticisms for their many inher-
ent contradictions. For a fair assess-
ment, these discrepancies ought to be
understood within the context in which
they were bred. Unlike the U.S. consti-
tution which evolved out of a fervent
struggle for freedom from colonial rule,
the Thai constitution was imposed upon
the people from above by bureaucratic
elites who toppled the absolute monar-
chy. Likewise, it could not possibly carry
the objective to limit the power of the
ruling group in society as would be the
case of the U.S. constitution. Far from
being a manifestation of a social con-
tract between the state and the people
or among the people themselves, the
Thai constitution, as several local ana-
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lysts observe, only serves as a synopsis
of laws and public policies which facili-
tate the state power to control the popu-
lace. At best, it is merely a reflection of
power relations in Thai society rather
than a representation of the supreme law
of the land.>* One social critic boldly
asserts that the actual constitution for
Thailand lies in the political culture,
since it cannot be drafted, amended, vio-
lated, or revoked but is indeed a living
reality.®

Conclusion

It is clear from the review above that
Thai society may not be a very fertile
breeding ground for privacy rights as
understood in the West. Nevertheless,
recent movements in the political and
public policy areas have given rise to
greater public awareness about privacy
rights, particularly information privacy.
For instance, the relatively new Freedom
of Official Information Act (2540 B.E.)
has a section on the protection of per-
sonal data that are contained in govern-
ment files. This section contains articles
that echo data protection principles in
laws that have been passed in western
countries. It is important to note, how-
ever, that the focus of this law is on
granting public access to official infor-
mation, which has been inaccessible in
the past, rather than protection of
informaton privacy. Data protection is
merely a bonus that comes with this new
legal package. In fact, some observers
have noted that the section on data pro-
tection tends to be overshadowed by the
section on access to official information
that is the central basis of the law. Mean-
while, there is an ongoing effort by the
technocratic National Information
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Technology Secretariat Committee
(NITC), which is an agency in the Min-
istry of Science, Technology, and Envi-
ronment, to draft a data protection law.
This is in direct response to penetrative
movements by dominant trading blocs
like the European Union (EU), which
requires that their trading partners have
in place data protection laws. However,
after more than four years of initial draft-
ing, what would be Thailand’s first data
protection (information privacy) law had
yet to see the light of day. So far, little
academic attention has been given to the
emergence of this law, not to mention
the delay in its enactment. The above
review might have shed some light as
to why.

Note

1Sce, for instance, Priscilla Regan, Legis-

lating Privacy: Technology, Social Values,
and Public Policy  (Chapel Hill: Univer-
sity of North Carolina Press, 1995), 25, and
Colin Bennett, “Computers, Personal Data,
and Theories of Technology: Comparative
Approaches to Privacy Protection in the
1990s,” Science, Technology & Human Val-
wes 16, no. 1 (Winter 1991): 51-69. Regan
attributes the root of contemporary theory
of privacy to Lockean liberalism, while
Bennett alludes to the liberal democratic
theory of John Stuart Mill as the basic
premise for the same theory.

2Barringt(m Moore, Privacy: Studies in
Social and Cultural History (Armonk, NY:
M.E. Sharpe, 1984), 271.

3n practice, the right of resistance to an
unjust king meant that the people rejected
the king, refused further obedience, and
elected another. The practice of this right
appeared first among the Germanic and
Nordic peoples during the period of migra-



Privacy: A Philosophical Sketch and a Search for a Thai Perception

tions that followed the collapse of Rome.
See Barrington Moore, Privacy, 280-1,
4The concept of immunity, which derived
directly from feudalism, had two major
forms. One was the transfer of public au-
thority to persons or groups with the conse-
quence of creating a distinct area of local
self-government, as in a fief or a manor.
Under an immunity, the household and pos-
sessions of an individual or a group became
exempt from the fiscal, military and judicial
powers normally exercised by the holder of
a public office that had authority over the
territory. The other major form of immu-
nity took the form of a granting of special
powers to the towns, which became a spe-
cial legal and administrative area separated
from the remaining territorial jurisdiction of
the exterior authority.  Both forms of im-
munity reflect decentralization and even so-
cial fragmentation., ibid.. 282.

SJohn Keane, “Remembering the dead: civil
society and the state from Hobbes to Marx
and beyond,” in Democracy and Civil Soci-
ety: on the Predicaments of European So-
cialism, the Prospects for Democracy, and
the Problem of Controlling Social and Po-
litical Power (London: Verso, 1988), 34.

6C.B. Macpherson, Democratic Theory:
Essays in Retrieval (Oxford: Clarendon
Press, 1973), 24-25.

7ibid., 284.

8 Alan Westin, Privacy and Freedom
(New York: Atheneum, 1967), 21.

YEdward J. Bloustein, “Privacy as an As-
pect of Human Dignity — An Answer to
Dean Prosser,” in Philosophical Dimensions
of Privacy: An Anthology , ed. Ferdinand
David Schoeman (Cambridge, Cambridge
University Press. 1984), 158 (first printed
in 1964).

¢ 7. Friedrich, “Secrecy versus Pri-
vacy: The Democratic Dilemma,” in  Pri-

105

vacy, Nomose Series 13 Yearbook of the
American Society for Political and Legal
Philosophy, eds. J. Roland Pennock and John
W. Chapman (New York: Atherton Press,
1971), p. vii.

1 Alan Westin, Privacy and Freedom
(New York: Atheneum, 1967), 24.

12Ban’ringlon Moore, “Privacy,” 59.

I3Robert F. Murphy, “Social Distance and
the Veil,” in Philosophical Dimensions of
Privacy: An Anthology , ed. Ferdinand
David Schoeman, 49. (first published in
American Anthropologist 66,no. 6 (1964):
1257-1274) In this article, Murphy studies
the use of a veil among a Mediterranean
tribe called the Tuareg . He argues that the
vell functions as a maker of symbolic dis-
tance enabling a Tuareg person to maintain
a diffuse and generalized kind of distance
between himsell and those who surround him
socially and physically. He also argues that
social distance pervades all social relation-
ships though, it may be found in varying de-
grees in different relationships in different
societies.

141 his extensive anthropological study of
privacy, Moore asserts that there indeed ex-
ists a human society without privacy, in the
physiological sense. He points to the case
of the Siriono Indians in Bolivia, among
whom all physiclogical activities can and do
occur in the presence of other people. How-
ever, he also notes that a closer examination
reveals that a desire for privacy does exist
in the Siriono society. While noting thata
desire for (physiological) privacy may be a
panhuman trait, Moore also observes that
such a desire can be easily controlled or ex-
tinguished.

I5Moore was emphatic about distinguish-
ing “formal” versus “informal” means for
individuals to protect themselves against
arbitrary interference by authorities. Inad-
dition to the workings of the family patron-



MANUSYA: Journal of Humanities 4.2, 2001

age system, there were at least two other in-
formal defenses of the individual against the
government in ancient China. One was brib-
ery and the other was distance from the arms
of authority. Belore the advent of new com-
munication and transportation technologies,
it took an enormous amount of time for in-
formation to reach the central government
and for it to react. In this way, the mass of
the population was able to sets some bounds
to their autonomy from the state.

165ee for example, James E. Katz, “Tele-

communications and Computers: Whiter
Privacy Policy?.” Social Science and Pub-
lic Policy 25,n0.1 (November/December
1987): 81-86.

7Robert S. Fortner, “Physics and meta-

physics in an information age: Privacy, dig-
nity and identity,”
(1986): 151-172.

Communication 9

I8Ferdinand D. Schoeman, “Privacy:
Philosophical Dimensions of the Literature,”
in Philosophical Dimensions of Privacy: An
Anthology (Cambridge, Cambridge Univer-
sity Press, 1984), 158 (first printed in 1964),
8.

PDavid Lyon, * Privacy, Power, Persons,”
in The Electronic Eye : the Rise of Surveil-
lance Society (Minneapolis: University of
Minnesota Press, 1994), 185.

20T his can be concretely illustrated by the
evolution of western political and social in-
stitutions in the tradition of ancient Greece,
English Protestantism and common law tra-
ditions, and American constitutionalism and
property concepts.

21 colin Bennett, “Computers, Personal
Data, and Theories of Technology,” 60.

221y this theory of possessive individual-
ism, Macpherson describes how Thomas
Hobbes, one of the original political theo-
rists who laid the philosophical foundation

106

of modern Anglo-Saxon liberal democracy,
discards the traditional concepts of society,
justice and natural law and instead deduces
political rights from the atomized interest
and will of disassociated individuals. See
more in C.B. Macpherson, The Theory of
Possessive Individualism. Hobbes to Locke
(Oxford: Clarendon Press, 1962).

238ce more in James A. Rule, The Politics

of Privacy: Planning for Personal Data Sys-
tems as Powerful Technologies (New York:
Elsevier, 1980), 22.

24David Lyon and Elia Zureik, “Surveil-
lance, Privacy, and the New Technology,”
in  Computers, Surveillance and Privacy
(Minneapolis: University of Minnesota
Press, 1996), 16.

25Dy, Nithi Aeusriwongse, professor of
Anthropology and Sociology, Chiang Mai
University, interview by author, 13 October
1996, Chiang University, Chiang Mai.

20Thanet Apornsuwan, “Rights in the Thai

States,” in Imagine the Year 2000: Innova-
tion of Paradigm in Thai Studies? ., ed.
Chaiwat Satha-anand (Bangkok: Thailand
Research Fund, 1996), 186.

27Suwanna Satha-anand, “Regarding Bud-
dhism and Human Rights,” (wa duay putta
sassana kab sitthi manussayachon ) in Views
in Eastern Philosophy (manussaya that
nai pratchaya tawan ok ) (Bangkok:
Chulalongkorn University Press, 1990), 120.

28Thanet Apornsuwan, “Rights in the Thai
States,” 223.

29prominent among this early group of his-
torians are Prince Damrongrajanuphap, who
is better known as the father of Thai histori-
cal study, and M.R.. Kukrij Pramoj, also a
member of the royal family, a former prime
minister and a renowned statesman. Because
of their royal lineage and aristocratic back-
ground, their historical accounts tend to carry



Privacy: A Philosophical Sketch and a Search for a Thai Perception

a bias in favor of the ruling class.

30MR. Kukrij Pramoj, “The Ayutthaya
Society,” (sangkhom samai ayutthaya) in
History and Politics: a Supplemental Read-
ing for the Subject of Thai Civilization (
prawatsart lae karnmuang nangseu aan
prakob wicha arayva tham thai) (Bangkok:
Thammasart University Press, 1973), 51.

3t should be emphasized that while there

was no open confrontation or struggle for
rights in the formal sense, the phrai who
constitute the majority of people during
Ayutthaya often resorted to informal avenues
Lo protect themselves against arbitrary inter-
ference by state authority. Important infor-
mal defenses against the state include brib-
ery, maintaining of distance from state offi-
cials and through maneuvering through loop-
holes of the patronage system.

3chporl of the Working Conference on
the Project to Develop Human Rights in
Thailand,” Newsletter on Thai Studies 1
no. 5-6 (December 1983): 8§ - 27.

5

33'Nation or “char “ in Thai conveyed
quite powerful conceptualizations about the
new absolutist state.  Although the word
“chatr ** was previously used to convey the
idea of birth, race, or ethnic identity, it was
converted, roughly in the last decade of the
nineteenth century, to express the idea of a
“nation”, a population enclosed within a
given territory and owing political allegiance
to a common authority. This semantic shift
reflected a significant change in the relation-
ship of king and people. Under sakdina, the
Crown dealt directly with the mun nai and
only indirectly through the nai with the rest
of the population. But during the Chakkri
Reformation the monarchy was brought
closer to the population through various
ritual and ideological means.
this great reform, the notion of “nation”
(chat) 1s defined as a single community
through the shared relationship between the
king and the people.  See more in Pasook

As part of

107

and Baker, Thailand, 233-235.

34pridi Bhanomyong, “Democracy and
Fundamentals of the Constitution: the Draft-
ing Process,” (pracha thippatai lae
ratthathammanun beung ton kab karn rang
rattathammanun) in ~ The Democratic
Thoughts of Pridi Bhahomyong (naew
khwam khid prachathippatai khong pridi
phanomyong) (Bangkok: Pridi
Bhanomyong’s Foundation and the 60th
Year Democracy Project, 1992), 139  as
quoted in Thanet Apornsuwan, “Rights in
the Thai State,” 210.

35Borv0rnsak Uwanno, Law and the Al-
ternatives for Thai Society  ( kot mai kab
thang leuk sang khom thai ) (Bangkok:
Nititham Press, 1993), 43, 63.

30The only type of right or freedom which
was fully protected and guaranteed in this
constitution is the freedom to religious wor-
ship. The provision on this topic prohibits
the legislature from passing any future laws
that would bridle a person’s freedom to reli-
gion. This exceptional provision is usually
attributed to the long-standing tradition in
Thai culture to be relatively open to other
religious beliefs.

3 7Thanet Apornsuwan, “Rights in the Thai
State,” 209.

38Sanch Chamarik, Thai Politics and the

Development of the Constitution  (karn
muang  thai  lae  phattanakarn
ratthathammanun ) (Bangkok: Thai Stud-
ies Institute, Thammasart University, 1986),
k.

39Nidhi Acusrivongse, “Constitution: the
Cultural Edition,” (ratthathamanun chabab
watthanatham ) in Chat thai muang thai
baeb rian lae anusawaree (Bangkok:
Matichon Press, 1993), 136, 138.



	Pirongrong_89-98.pdf
	Scan0001.tif
	Scan0002.tif
	Scan0003.tif
	Scan0004.tif
	Scan0005.tif
	Scan0006.tif
	Scan0007.tif
	Scan0008.tif
	Scan0009.tif
	Scan0010.tif

	Scan0001.tif
	Scan0002.tif
	Scan0003.tif
	Scan0004.tif
	Scan0005.tif
	Scan0006.tif
	Scan0007.tif
	Scan0008.tif
	Scan0009.tif
	Scan0010.tif



